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As one of the main means for foreign direct investment, foreign merges and 
acquisitions (“M&A”), while developing host countries’ economy, could also bring 
monopoly, impairing those countries’ market competition and even causing risk to 
their industrial safety. With the reform and opening process, China shall, when 
utilizing foreign capitals for economic development, act positively to construct and 
then improve the foreign M&A anti-monopoly review system to mitigate the 
economic risks foreign capitals might bring. 
This article aims to study the China’s system regarding anti-monopoly scrutiny in 
foreign M&A deals. Based on the current legal system, this article takes a 
comparative study by comparing China’s foreign M&A anti-monopoly review system 
with the similar systems in developed countries or regions, such as US and EU. After 
such comparison, suggestions and advice is proposed for our legal system.  
Accordingly, except the preface and conclusion, this article is divided into three 
chapters. 
The first chapter deals with the concepts of M&A and foreign M&A, the various 
types of foreign M&A, followed by the analysis of concept of foreign M&A anti-
monopoly review, as well as the necessity for such review. 
The second part of the article discusses and examines the China’s foreign M&A 
anti-monopoly review system. Taking the comparative research method, this chapter 
puts forward the four major developments of current rules, and then elaborates the 
rules both in substantive and procedural aspects. 
The last part is about the furtherance of laws. Based on the analysis of chapter two, 















procedural ways, to make this system function better. 
 
















引 言 ............................................................................................. 1 
第一章  外资并购反垄断审查的涵义 .................................................. 3 
第一节  外资并购的概念 ................................................................. 3 
一、并购的定义 ...................................................................... 3 
二、外资并购的定义 ............................................................... 6 
三、外资并购的类型 ............................................................... 7 
第二节  外资并购反垄断审查的概念及其意义 .................................. 9 
一、垄断与反垄断审查的定义 ................................................. 9 
二、外资并购反垄断审查必要性 ............................................ 11 
第二章  我国外资并购反垄断审查制度评析 .................................... 13 
第一节  我国外资并购反垄断审查制度的发展 ................................ 13 
一、外资准入门槛逐步降低 ................................................... 14 
二、外资并购反垄断审查制度逐步统一 .................................. 14 
三、实质性审查标准不断细化 ............................................... 15 
四、申报制度渐趋完善 .......................................................... 15 
第二节  审查制度的实体性规则..................................................... 17 
一、实质性审查标准 ............................................................. 17 
二、审查考量因素 ................................................................. 18 
三、评估方法........................................................................ 21 
第三节  审查制度的程序性规则..................................................... 24 
















三、审查期限制度 ................................................................. 27 
第三章  我国外资并购反垄断审查制度的完善 ................................ 31 
第一节  宏观层面的完善 ............................................................... 31 
一、进一步加快立法步伐 ...................................................... 31 
二、进一步提高审查制度的透明性......................................... 33 
三、进一步加强国际间交流与合作......................................... 34 
第二节  实体性规则层面的完善..................................................... 35 
一、明确实质性审查标准 ...................................................... 35 
二、澄清并平衡审查考量因素 ............................................... 36 
三、细化具体评估方法 .......................................................... 37 
第三节  程序性规则层面的完善..................................................... 37 
一、明确事前申报义务 .......................................................... 37 
二、完善申报标准 ................................................................. 38 
三、规范审查期限 ................................................................. 39 
结 论  ............................................................................................ 40 
















Preface ............................................................................................. 1 
Chapter 1  The Concept of Foreign M&A Anti-monopoly Review ..... 3 
Subchapter 1   Foreign M&A........................................................... 3 
Section 1  M&A....................................................................... 3 
Section 2  Foreign M&A .......................................................... 6 
Section 3  Various types of foreign M&A ................................... 7 
Subchapter 2   The Concept of and the Necessity for Foreign M&A 
Anti-monopoly Review ............................................ 9 
Section 1  The concept of monopoly and anti-monopoly review ... 9 
Section 2  Necessity for foreign M&A anti-monopoly review ..... 11 
Chapter 2  Analysis of China’s Foreign M&A Anti-monopoly Review 
System ................................................................................ 13 
Subchapter 1   The New Development of China’s Foreign M&A Anti-
monopoly Review System ...................................... 13 
Section 1  The lowering of foreign capital admitting threshold ... 14 
Section 2  The uniting of foreign M&A anti-monopoly review ... 14 
Section 3  The specifying of substantial review standard ........... 15 
Section 4  The improvements of notification system .................. 16 
Subchapter 2   Substantive Rules of Review System ....................... 17 
Section 1  Substantial review standard ..................................... 17 
Section 2  Factors for consideration ......................................... 18 
Section 3  Assessing methods .................................................. 21 















Section 1  Prior notification obligation .................................... 25 
Section 2  Prior notification standard ....................................... 25 
Section 3  Time period for review............................................ 27 
Chapter 3   Possible Improvements for China’s Foreign M&A Anti-
monopoly Review System .................................................. 31 
Subchapter 1   Macroscopically ..................................................... 31 
Section 1  Speeding up the legislating process .......................... 31 
Section 2  Enhancing transparency .......................................... 33 
Section 3  Promoting international corporation ......................... 34 
Subchapter 2  On Substantive Rules .............................................. 35 
Section 1  Specifying the substantial review standard ................ 35 
Section 2  Clarifying and balancing the considering factors ....... 36 
Section 3  Refining the assessing methods................................ 37 
Subchapter 3  On Procedural Rules ............................................... 37 
Section 1  Specifying the prior notification obligation ............... 37 
Section 2  Refining the prior notification standard .................... 38 
Section 3  Regulating the review period ................................... 39 
Conclusion ............................................................................................ 40 














- 1 - 
引 言 
作为世界第二大经济实体以及经济发展速度最快的国家之一，中国于
2007 年 8 月 30 日颁布了《中华人民共和国反垄断法》（以下简称《反垄断












力度。而外资并购（ foreign mergers & acquisitions）作为外商直接投资




年，中国外资并购市场共完成 66 起案例，同比增长 50%；披露交易金额的
41 起案例的并购金额为 68.60 亿美元，同比增长 209%。⑥这组数据表明，我
国的外资并购市场正在以极为惊人的速度迅速成长。而这种快速增长在推动
经济发展的同时，也在一定程度上引发了《反垄断法》的关注，即对外资并
购可能构成的垄断行为的关注。从商务部公布的一组数据来看，2011 年 1 月
至 12 月中旬，商务部共收到并购反垄断申报 194 件，同比增长 43%。其中
立案 179件，同比增长 52%；审结 160件，同比增长 40%。而在这为数不少
                                                             
① WEI, DAN. China’s Anti-monopoly Law and Its Merger Enforcement: Convergence and Flexibility [J]. Journal 
of International Economic Law, 2011, 14 (4): 807-808. 
② BLODGETT, MARK & HUNTER, RICHARD & HAYDEN, ROBERT. Foreign Direct Investment, Trade, and 
China’s Competition Laws [J]. Denver Journal of International Law and Policy, 2009, 37: 201. 
③ STUDENT, RICHARD. China’s New Anti-Monopoly Law: Addressing Foreign Competitors and Commentators 
[J]. Minnesota Journal of International Law, 2008, 17: 503. 
④ United Nations Conference on Trade and Development. World Investment Report 2000, Cross-border Mergers 
and Acquisitions and Development [R], New York: United Nations, 2000. 
⑤ WILLIAMS, MARK. Foreign Investment in China: Will the Anti-Monopoly Law be a Barrier or a Facilitator? 
[J]. Texas International Law Journal, 2009, 45 (1): 127. 
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第一章  外资并购反垄断审查的涵义 




第一节  外资并购的概念 
外资并购作为外商直接投资（foreign direct investment, FDI）的两种主
要方式之一，
①
也是并购（mergers & acquisitions, M&A）的特殊形式。因
此，对外资并购概念的界定应当建立在明确并购这一前提性概念的基础之
上。 











                                                             
① United Nations Conference on Trade and Development. World Investment Report 2000, Cross-border Mergers 
and Acquisitions and Development [R]. New York: United Nations, 2000. 
② 肖太福. 企业并购法律实务[M].北京：群众出版社,2005.5-6. 
③
 GARNER, BRYAN, ed. BLACK’S LAW DICTIONARY [M]. Minnesota: Thomson West. 2004. 3133. 
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此外，国际组织对于并购的定义也有探讨。经济合作与发展组织
（Organization for Economic Co-operation and Development, OECD）对并购
的定义是，“并购是指一个企业取得对另一个企业的全部或者部分的控制。”①
该定义着眼于“控制”，认为并购是指一个企业完整地或者部分地取得对另
一个企业的控制权。而联合国贸易与发展会议（United Nations Conference 
on Trade and Development, UNCTAD）在其一项竞争法示范文本中也对并购
进行了界定，即指“两个或者两个以上的企业将各自的财产所有权进行合并
















                                                             
① Kang, Nam-Hoon & Johansson, Sara. Cross-border Mergers and Acquisitions: Their Role in Industrial 
Globlisation. OECD Science, Technology and Industry Working Papers, 2000/01 [EB/OL]. 
http://dx.doi/org/10.1787/137157251088, 2000-01-10. 














































                                                             
①
 WEI, DAN. China’s Anti-monopoly Law and Its Merger Enforcement: Convergence and Flexibility [J]. Journal 
of International Economic Law, 2011, 14 (4): 814. 
②
 LYONS, CHRISTOPHER HAMP. The Dragon in the Room: China’s Anti-Monopoly Law and International 
Merger Review [J]. Vanderbilt Law Review, 2009, 62 (5): 1583. 
③ 15 U.S.C. Sec. 7. Clayton Act. 
④ U.S. Department of Justice and the Federal Trade Commission. Horizontal Merger Guidelines (2010) [EB/OL]. 
www.justice.gov/atr/public/guidelines/hmg-2010.pdf, 2010-08-19. 
⑤ 王晓晔.反垄断法[M].北京：法律出版社,2011.263. 
⑥ COUNCIL REGULATION (EC) No 139/2004 of 20 January 2004, The Control of Concentrations Between 
Undertakings (The EC Merger Regulation). 




































UNCTAD 在 2000 年世界投资报告中也对跨国并购进行了界定。该报告指
出：在一项跨国兼并（cross-border mergers）中，参与兼并的两个企业的资
                                                                                                                                                                              
Concentrations Between Undertakings (2004/C 31/03) [EB/OL].  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC0205(02):EN:HTML, 2004-02-05. 
① 同本页注⑤。 
② ESPEN, ECKBO. Mergers and the Market Concentration Doctrine: Evidence from the Capital Market [J]. The 
Journal of Business, 1985, 58: 349. 
③ 王晓晔.反垄断法[M].北京：法律出版社,2011.76-77. 
④
 Kang, Nam-Hoon & Johansson, Sara. Cross-border Mergers and Acquisitions: Their Role in Industrial 
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